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lo hearin. it de veloped that he had 
et suffered disability from a prior a 

csdemt but that he had heen working 


vears before the 


steadily for several 


“meeide: under 







‘St -onsideratior Phere 
offered by the defendant at the 

1 “. : 1 

nid X-rays of the petitioner show- 



















€ his condition at the first ace:dent 

ch were admitted and = con- 

Jot & ered by the Commissioner The 

= ~ eost of the stenographic record were 

Miaded in the petitioner's taxed 

i s. An award was made by the 

. r. eau for temporary and perman- 

disability. which was affirmed by 

I fhe Mercer Common Pleas The 

‘ Geurt in affirn the award holds 

that the award based on the differ- 

enee in disability between that exist- 

~ dee after the 1932 accident and that 

< to the!1930 accident. persisting 

RNAL the time of the second is war- 
ed by the evidence and that 

ioner is entitled to cost of the 


an mt to be filed in the Common 
: as on app al and provides that 
ts shall be taxed and allowed as 

poate like services 
s rt | ( i! 45 
E ST. MB and costs Act of 1926 (P. 1 
BBM, pc. 395 at p. 403) provides that 
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rs within ten days of the re- 

1 of the goods. © at least with- 





days oi the sale. 
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ten vears’ imprisonment or 
ne or both 


CHAPTER 140 


Emplovees of Street 
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Act 
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Fund 
CHAPTER 141 

Holding 
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26. 1935 
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corporation notwithstanding objects 
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time 


remen 
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emergency 
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Recent Case 
Comment 


Consideration is not necessary for a 
Mortgage, nor need a Mortgaze 
necessarily secure a debt. 




















So much contradiction of thought 
€ nt cases respecting these I 
s that e is here directed 
nguae Hein j Hew 
y 118 N. J. Eg. o7 At ) 
n gy that idera y is nece 
upport a mortgage d st 
ng that a mortgage will be enforced 
miv when it secures a debt 
The iHustrations of this confusion 
ought are | al ie r 
econciled. so ar as th case 
¢ en Examined It has been 
t nortga eeds co 
rat e ra: al , 
ns , a 
‘ 2 . 
} xR A vere t b 
¢ t ’ t 
7 
‘ rivave < r 
1, ¢ 
f ¥ 
->2 \ - rm 
- gq. 304, 71 At 5 
TY { 
, <29, 8 A $42 ( 
4 ny € € 
asible 
st cicaniads an ac the future 
Iv. the yayment ot a ¢ 
Ne Jers la clearh re¢ £ 
that this is an executed conveyance 
and not an executory conveyance ¢1 
fective on the default of the mort-, 


gage—see the Perkins case and Camp 
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TAXATION—Bank Stocks. 


N. J. Sup. Ct 

Second National Bank & Trust Co. of 
Red Bank, N. J. vs. State Board 
of Tax Appeals of the State of 
New Jersey, et als 

April & 1035 

On Appeal 

For Pros. Edmund B. Hourigan 


For Resp. William A 
Before Chief Justice Brogan 
Parker and Bodine 
BODINE, J 


stevens 


Justic es 


the 


writ brings up 
for review a judgement of the State 
Board of Tax Appeals affirming an 
assessinent made by the Monmouth 
County Board of Taxation upon the 
lare the capital stock of the Sec 
ond National Ba & Trust Company 
of Red Bank Th sessmnent Was 
made pursuant to the Bank Stock Tax 
Act Pamphlet 1.aw 1018, p. oD 
The State Constitution, art. 4, se¢ 
7. par. 12, provides ‘Property shall 
be assessed for taxation under general 





tftorm rules according 





to its true value 
f Swavze it Commercial! 
Trust Ce Hudson Board of Taxa 
tion, 86 N. J. L. 424. affirmed 8&7 Id 
179, outlined the method to be em- 
ploved in determining true value 
The county board must, from all the 
evidence, determine the true value of 
bank stock for purposes of taxation 
The bank's statement is not binding 
Newton Trust Co Atwood, 77 N 
ae ee In the instant case. the 
assessment conformed to a statement 











hled by the bank Proots before the 
State Board indicated that upon liq 
dation the stock was without alive 
because the market value of its assets 
had shrunk to les than its liabslitie 

d er e~ hor wicated that 
no ‘ ‘ x ted or the 

ck s mig pr“ sn the sole 
criter 1 alne ark 
Dun 82 NI if I) mes of 

u t rhe € Sis Th 
ar msvalue The bank 
ad ts sta ent ¢« t Mu 
ts cannot now co that 
ts 6 Were a0 Ete then 
j ¢ ard se hoar 
er G rue ‘ 
r } vire re 
ed to re é em se i te 
t the « ‘ e here r 
apparent te € that 
' ce or the t ew ears 
} . , ervice dle in 
ap nee . . . 

g ie value. No bank can value i 
asset the purpose of carrving on 
business at one figure and then seek 
the reduction substituting 


ot taxes by 


figures which, if submitted elsewhere 
vould result in the loss of its fran- 
chise 

The writ will be dismissed with 
costs 


(Continued on page 3, col. 1) 
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Ex-Parte Proofs in 


Uncontested Foreclosure Suits 





INFANT DEFENDANTS 


MILTON M. UNGER 


Chapter 76 P. L. 1035.* which be- 


came effective March 18, 1035, is an 
act legalizing final decrees in fore- 
closure suits in Chancery against in- 
fant defendants where the proot ot- 
fered before the Master was legally 
insufficient The statement accom 
panying the Bill as introduced indi- 
cates that disputes have arisen con 
cerning the procedure in these cases 


and that manv final decrees have been 
entered based on proots and proced- 
not legally Co-lu 

Billet, 
cited as author- 


W hether 


as it does, 


ure permissible 

eestors B. ce 1. Associtton v 
117 N. J. Eq. 142, 1s 
ity for this statement 
not this Statute, purporting 


or 


to affect the rights of minors is legal. 
which 


1 que stion concerning 


5 a 
opinion is here expressed 

However, the procedure which is to 
be followed in making ex parte proots 
suits 


hefore a Master in torcclosure 
is one not always clear to solicitors 
or even the \ misunderstand- 


ing as to the law frequently results in 


Master 


the returning of the Master’s Report 
or a requirement that the same he 
supplemented because of detects! 
therein 

In the case of Bunting v. Bunting, 
87 N. J. Eq. 20, 25, Chancellor Walk 
er ruled that the proper practice 


necessitated the taking ef oral proofs | 


before the Master where there was an | 
infant detendant in the suit. That 
case discloses that the guardian ad 





United States 
Supreme Court 


Abstracts of Decisions 





BANKRUPTCY — (1) 
Liberalization of Bankruptcy 
Laws (2) Nature of Bankruptcy 
Courts — Proceedings as 
able or Legal (3) 


Power of 


Bankruptcy Court to Enjoin Sale | 


of Securieties. 
(1) Whatever might have been the 





rule of the English law on the sub 
ject, Congress might pass an act au 
thorizing a commission of bank 
ruptey at the petition of the debtor; 
and no distinction. practically or 
theoretically, could be made between 


bankruptcies an msolvencies 2 
Story. Const. 4th ed. See. 1111. From 
the beginni tendency of Te gis 
lation and judicial interpretation has 
been uniforinly in the direction of 
progressive liberalization ol the 
bankruptcy power 

(2) Bankruptey Courts are essen 
tially courts of equity, and their pro 


1 } . 1 
ceedings inherently ceedings m 














equity, the words t Jaw” probabl, 
} g been imserted only with re 
gard to clause (4) of Sec. 2. whicl 
conte authority to arratgen, ¥, an 
punish bankrupts and others fo ) 
ir adjudica 

titut n all ¢ 

oe au 

77 he B 

kruptey court h 
ding proceeding 
te he eor ola rail oad 
corporation, s f collateral 
notes of the railroad corporation sé 
cured by bonds issued by it and its 
subsidiaries. from selling an i th 
collateral m event of It a 
sale would so hinder, obstruct or 
delay the preparation and con-unma 
tion of a plan of reorganization as 


probably to preveyt it 


Continental 'll, Not. B. 7. Co. vs 


Chicago, Rock Island, etc. KRlwy Ce 
79 L. ed. Adv. Op. 642. 


(Continued on page 2, col. 3) 


no! 


Statutes — | 


Equit- | 


- 
litem oi the infant filed a formal ens 
swer to the biil asking that the en- 


cumbrance of the infant be reported 
upon. No oral proofs were submit- 
ted to the Master and in lieu thereof, 
the Master accepted er parte affi- 
davits. The court held that the filing 
of ex parte affidavits was improper in 
the case upon the ground that by rea- 
son thereof, the guardian ad litem of 
the infant had no opportunity to cross 
the witnesses 


examine complainant's 


on behali of the iniant. The proper 
course was to take oral depositions 
betore the Master 

In Co-Investors Building and Loan 


Association wv. Billet, re- 
ported in the Advance Reports, 117 


originally 


N. J. Eq. 142, Vice Chancellor Berry 
followed the rule of the Bunting case, 
The facts of ths case disclosed that 
there was a decree pro confesso en- 


tered against the adult defendant and 
the guardian ad Item appointed for 
the infants. The Master, to whom the 
jcase had been referred, issued a Mas- 
ter's Summons to the guardian ad 
| litem but the guardian did not appear. 
|f:x parte affidavits were submitted to 
|the Master by the complainant. The 
ruled that should have 
been oral proofs so as to give the 
guardian ad litem opportunity to cross 
the complainant’s witnesses. 
| He held that the fact that the guard- 
ian ad litem had not appeared pur- 
suant to the Master's Summons, did 
not take the case out of the scope of 
| the rule in the Bunting case, and this, 
on the ground that even if the guard- 
would 
examine 
there having 
It ap- 
there was no 
proof before the Master of the execu- 
the mortgage, but 
subsequent to the the Mas- 


| court there 


examine 


ian ad /tteu had appeared, he 
have to 
complaimant’s 


been unable 


CTOSS 
Witnesses, 


been no oral proots also 


peared im this case that 


tion of bond and 


filing of 


ter’s report, two ex parte aftidavits of 
witnesses to execution were tiled in 
the Clerk's office. Of course, from 


what has been said above, there should 
have been oral proofs as to the execu- 


tion of the bond. No such necessity 
now exists so far as the mortgage is 
concerned. See P. L. 1934, page 517, 
also see 1 Cum. Sup. C. S. p. 628, 
sec, 22 

In the (Co-Investors case, Vice 
Chancellor Berry reierred to Rule 


186a of the Chancery Rules and held 
that that rule governed where 
there are no infant defendants. There- 
fore, the provision rule 186a per- 
mitting the of parte 
proofs before the Master did not ap- 
ply to cases involving iniant defend- 
ants. 
Up to 


cases 


nm 


submission ex 


the date of Vice Chancellor 


Berry’s decision, namely, December, 
1933, rule 186a contained this express 
‘provision “and there are no infant 
deiendants.” ‘Jhis limited the proced- 
ure set forth im that rule to cases in 
which there were no infant defend- 
ants and only m such cases could ea 
parte proots be submitted to the Mas- 


ter, but on January 1, 1934, this rule 
was amended as to exclude the 
words “and there are no infant de- 
tendants.” This amendment created 











the impression among the members 
ot the bar that by the amendment, 
rule fa covered cases regardless of 
whe they dealt with infant de- 
fendants, and permitted the filing of 
ex pu affidavits in all cases. Added 
weight was lent to this view by the 
fact that rule 186 was amended in 
like manner However, on January 
3, 1935. rule 186 was ag amended 


and in its present form reads exactly 


the amendment 


as the rule read before 


of January 1, 1934, namely, it con- 
tains the express provision “in which 
there are no infant detendants.” 


The 
rule 
ure 


situation now existing is that 
Sa merely sets up the proced- 
that is to be followed after com- 
(Continued on page 8 col. 3) 
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| : arol Leases and 


Termination by Notice comin imn, 


; Court 


age I) 


CONSTITUTIONAL LAW —Inm- 





pairment of Obligation of Con- 
tracts—Due Process—-Statute for 





Section | of the St: 
2 C. S. 2610, provid 
leases * * * of 
OF created * * * by parol 
put im writing and signed by 
parties so making or creating 
same, or their agents thereunto la 
fully authorized by writing, 
' haye the force and effect of leases 
at will only * * * in law or in 
; * * * except nevertheless all le: 
| not exceeding the term of three years 
from the making thereof.’ 
} tion of the Statute oi 
} based upon Sections | and 2 of the 
Statute, 29 Charles 2nd, Chap. 3 
(1677). except that Section 2 of the 
original Statute which contained the 
@ exception as to parol leases not ex 
© ceeding three years from the 
thereof further ided that 
ti rent reserved to landlord durit 
such term shall 
thirds parts at the leasttof the 
improved 
mised.” 


any lat 


+ ee ee 


Chis e¢ 


Frauds ts 


pro 
the 
amount tnt) twe 
value of the thing cle 
1 he Ne W 
formerly contained s op 
Nix. Dig. (2nd Ed.) p. 306; Bi 
head v. Cummins 33 | 
Vanderveer 34 | 
Under our Statute oral leases for 
the period of thre 
valid all 
term of an oral lease ts te mm 
in futuro, 
must expire at or betor 
from the making thereof 
v. Cummins 33 1. 44: .! l 
yardt 71 L. o2: lus 
Héliman 12 M. & om, 174 Atl Ww 
Riviey v. Hicks 1 
Rep. 760; note 
820) 
cerns leases exclusivel) dd rt 
“fected by Section 5 (5) relating 
agreements not te he px 
in one Yiai 
Georgetth 7 
Section 5 (4) 
coneerning an 
wv. Weingradt 71 lL. o2 
Such 
expiration 
without ans 
required either 
the tenant. Steffens / 
133: Williams 
aff. 61 L. 770 
Where the lease exceeds the statu 
tory limitation of three veu fr 
the making thereof, the leas 
be in writing and sig 
ties. Spear &> Co. v. I 
or their agents authorized 
Clement v Youn 
avy v. Dreamland 1’ 8 I +7) 
Georgetit wv St ul 
vw. Rosevill 
tog L. 54: Stan 
om 882 L. 342 I 
agent's original authori 
writing, his signine 
be ratified in writi: 
provided the pring 


Jersey 


203 
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the term created ther 
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if ~t 


Section 1 ol 
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relating te contracts 
interest i land 
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notice or of 


tram th 
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berry v. Jo 
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ton 23 | 
So L. 
possessiot 
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| Other cases 
a tenancy al 
of occupa 
Sayre z 
opinions 
Sayre Cases W 
Chief Justiv ( 
Inglis io9 L. sg (EL & A 
Young 70 i / 
{ land Park o& FE. < ese ca 
® be reconciled only by stating t 
} tenancy at 
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such an assertion 1 
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year vear exist 
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ORNEY AND CLIENT—Con- 
tingent—Agreement. 


N. J Sup. Ct 















































interpretation 
the following portion 
charge to the jury 














The second and remaining point 
presented by the appellant is that the 
written contract was not ambiguous 
and therefore should have been con- | 
strued by the court and should not 
have been submitted to the jury for 
The point rests upon 
of the judge’s 
“It is the province 















































| Crenbiry: The state of demand} shall be taxed (sec. 2) upon the ap- 
| counted upon two bills of costs taxed | plication of the party entitled and that 
lin the Court of Errors and Appeals| such taxing may be (sec. 3) on no- 


in the aggregate sum of $62.01. The|tice to, the attorney for each adverse 


defendant below, appellant here, filed | party, or (sec. 4) without notice, in 
a counterclaim. The judge of the | which case “a copy of the bill of 
District Court, sitting without a jury, ) costs_ must immediately afterwards | 


awarded the plaintiff the full sum! be servétupon the attorney for each 


sued for and struck the counterclaim. 























adverse party who has appeared and | 


Page Three 


Lyndhurst, this county. Dr. Slat 
tery examined Mr. Houghton, took 
the routine history and concluded 
|that seven teeth should be extracted. 


| A gas anesthesia was discussed and 


| agreed upon and 10:30 o'clock in the 
morning of March 4th fixed as the 
| time for the operation. The patient 
was instructed to abstain from food 
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Biovd W. Ca c ‘ 0Ta- of the court to determine the effect Chapter 232, P L. 1932, an amend- | is interested in reducing the amount|or drink from twelve o'clock mid- 
tion, vs am Har ri of a contract as a matter of law,!ment of sec 60 of the District Court} thereof,” with ensuing opportunity! night of March 3rd. 

Apri! 135 lbut if the contract by its terms is/act, requires that a counterclaim shall| for retaxatior’ at the instance of an| ‘he operating room had ~ been 

ae a . - - . ‘ +5 © , ! ‘ . . 
On appe from the District Court) ambiguous, it is the province of the | be filed with the clerk and served on| objecting party. Responde:t gave no} made re ady by the dentist’s wife, 
jury to determine its effect.” The| the opposite party or his attorney at| notice in advance of the taxation and} who acted as his assistant. She had 
: harm which appellant urges was|least two days before the trial, and | served no copy of the bill of costs| correctly placed the gas machine; 
Justi suffered by him as a result of this|that in default of service so made | thereafter laid out the necessary — sterilized 
Donges charge is that the contract was/|the counterclaim shall not be con- | The right to costs is created by! linen: placed the straps used in the 
For Piti.-Resp.. rles Walker submitted to the jury for interpreta-| sidered on the trial of the cause.) statute. /goe Bros. vs National Su-| operation at a convenient spot and 

Bee Deit-App. Theodore D. Par-! tion Plaintiff denied at the trial that the| rety Co., 112 N. J. L. 243, 251. As-! covered them with a sterile towel. 
sons Where no ambiguity in a|counterclaim had been served and} suming for the purposes of the argu-| At the appointed time Mr. Hough- 
written t is the province | moved to suppress under the statute. | ment that a party could maintain an|}ton appeared at the office of Dr. 
of the court and not of the jury to| Defendant's attorney stated orally and} action in the District Court upon a! Sjtattery ace: mnpanied by a friend, 

- ° . | . . ° ‘4 » B. 
determine its meaning, 4/bert zs. Ford |informally that he had mailed the| bill of costs issued out of the Court! Mr. Butcher, whom be had met by 
f r Cor szxa_ ON. CO L.|counterclaim to plaintiff's attorney} of Errors and Appeals, it would, of t chance on the way. Mr. Butther re- 
e 597: but when the construction of a| several days earlier, but there was no| course, not be fer the defendant mained in the reception room. Mr. 
yritte instrument depends upon|assertion of other service and there} therein to dispute in the District | Houghton went with the dentist inte 
1 e ’ . | . o ’ ! 

as to which there| was no proof the alleged mailing or! Court the propriety of a taxation! the operating room. The door there- 
its construction is a/the details thereof. It may be gath-| therefore fixed by the Court of Er- \to was closed. He was seated in the 
of law and fact andjered from oral assertions by appel- | rors and Appeals. Allen vs Hick-} dental chair from which, he says, a 
j questi inder prop- | lant’s attorney appearing in the tran- | $04, 0 N. J. L. 409. Consequently, un- strap hung Dr. Slattery made a 
from the c Somer script that there was a copy of the| less the party charged had had notice further examination and to avo 
' ucet ¢ ( mere asualty | counterclaim in the hands of the lee +" cage ocr hes aeglie naga OT} error, marked the position of the 
ney efend- ( 89 N. J. L. 693. The | spondent attorney at the trial; bu ad een served with a copy of the | condemned teeth on a chart. When 
ant’s employment as such attorney. writte agreement face ap- | assertions of this character do not take | bill after taxation, he would be in| this examination of the patient had 
I was inde a contra writing. pears t s to be wi ambiguity | the place of proof, and even if they | theory, and very likely n fact, with | been completed the dentist’ stated 
signed by the defendant. as follows “In the ent ol appeal from| did, those now referred to do not|out knowledge of that determination | he needed assistance and called his 
} | ~~ . § the Jar On wose to a mene : he stz lan } ina” atl : : meal ‘ : 
“Dear M artshorn é idgment of the law co rt you - up ac mpliance with the statute d renege nd ‘without opp tunity hog wite She entered the room and 
This firm mv a-| (the defendant) will conduct the ap-;The counterclaim was properly | Question the correctness of the bill. | ook a position which seems to be the 
tion with you in reference to your! peal without cost to me (plaintiff) | struck Fhus, in a material aspect the respon- | customary one, between the cabinet 

. I her th > r r whicl The genera > seems te » that | dent herein failed to f ; >» stat- | Tike : . 

ther than the $100 retainer haga ? om se ral rule - ms to be = pesngh € a ) pose the ae lcontaining the dental instruments 
‘ vou have heretofore ive z : the absence of enabling s es the | on which he , f | . - . : 

t h you ha heretofore rece d and| in the absence ot enabling tatutes the | ; p a epends tor hs | and the chair rhe dentist adjusted 
= Hospital is the w is to be yours in addition to| collection of costs is incidental to the} recovery. The question is brought ag ee baz on the patient and 
ept Satur list for tri the 25%.” There was an appeal and ogress < -ause from which} fore us by the trial c , >f | Hy Shea : 
ef fhe list for tr 2: , here b 4s an appeal ul “ gress of Mp cause be ~ ich rs oe ‘< ia rt s Ms fusal | held the mouthpiece of the appar- 
e given 7 ew Spree m th obligation upon th w?y arise anc accomplishec ry -| to permr 1c witness, < ay 0} - : 

e 2 Sev S ( te ns - * ne | they arise an st ages , * 7 = te I ked less, Marry Kay, tO) atus in his right hand; instructed 
sunt ‘ uct the « t with- | e ation 1 judg 1 ), , asker 1 “TOSS-€Xé z | . 
Cou CORGUES Tne apPee a Pe Vas oe ee a on _CFoss-examination | ihe patient to inhale normatly 
> 7 the respondent except as/| the execution, or by an ancillary or- |W hether he had given notice of his : ! P 
Purs iY 4 : : s : ata a through the nose and exhale through 
4 hereby * ' in the writing is plain. Had| der of the court in which the action| Purpose to tax costs or had served | | eae he. a 
jereby a 2 c ‘Nag + fot 2 nal te 200 af? o ee — poe the mouth and turned on the gas. 
from whatever mone recover nterpreted the contract he} hes See the discussion, and cases/ the bill of costs after taxation, and As part of the routine the wife re- 
. : ve ruled. But the appel-| cited. in 15 C. J., p. 208, sec. 733 et; also by the court's refusal of ‘defen- | : 
———aee this suit ver ur : : . : an | deans’ a bees moved a strap from the cabinet, 
, Th t ected into the trial of the) seq. But the assumption runs through} Gants motion tor judgment. We con- ; 
fees an sbursem The > iy Nee ‘ mig ot A handed the buckle end thereof te 
Best om z st case the proposition, with| the cases that where the judge of fhat| Sider that there was error in’ both ‘ so) 
lersta g g a i . : the dentist which he accepted with 
; supporting proof extrinsic to the! court will not or may not reduce the | rulings ; 
to r : 5 : oe ; ay ’ Te , his lett hand; he passed it around 
1 clus: 4 ; * riting that he contingent tee! costs to judgment an action either in lhe nagment below will be re- h hccates selnds f the chair ana 
> stent ; . , ) the ower yortion «of P cig ‘ 
' nad ¢ 7 ame¢ the writing referred not|assumpsit or debt will lie. In accord | vers« A ow , 
eS cov: ke : b — F brought it up over the patient’s left 
. ” t appeal the plaintiff but only} with that practice 1s the decision of ; 
as \ ¢ a : = a oe Col , N.'NE arm and abdomen. As the assistant 
*¢ ; » * i poss appeal by the party) this court im ole 7 hunger, 42 ; ; —M artic e 
lec due t ¢ whe : pp , iat ; : wre 4 GLIGENCE—Malpractice — den- attempted to join the two ends of 
— e fs : sued, namely, Raleigh Fitkin-Paul! J. L. 381, that a justice of the peace, tists : 
€r law ¢ : aie : gh f “ the strap the patient suddenly be- 
( , Mi Memorial Hospital, and that} sitting in the small cause court under! John R. Houghton. Plaintiff. vs - 
a a sate ; tin -comidark (in. etebviie “tine iia daial at alain Net eer a » hey tiff, came violent. threw his arms and 
e necess a , ; : , ' , seorge b. Slattery, Detendant kicked his feet, broke away from 
é derst t espondent at! property, had the authority to tax| For the plaintiff: Mr. lose h H . ; ate ¢ 
A , ' ee ‘ , - ee Jorepn Fl.) the dentist and the assistant, left 
f é t made and! costs but not to render judgment for Gaudielle 
Gee i rhat|t ar none ‘ their Preis the chair and commenced to walk 
cr + a 4 4 nic ¢ € s ara 1” ne. io P lefenc ‘ < vasaeil . 
” . t ' ion ¢ +} ita the detendant : Me DeTurck around the room. Under the influ- 
2100) Pr as ted t re-| payme and that party liable & Wee | : 
ne — ry} ee a teal | + “8 ence of the anesthesia Houghton was 
‘ - - onde i yas s 1g 11d oO make Nn the Decided March 26th 193 
a att , and |< remedy. and he prot ; ee = uncontrollabl He almost wrecked 
i r ‘ . aes oe | Revaen, | ee ie The sterilizer w:; 
5 erest r€ ant ajer remedy, was b a of debt Wie se thee teste “tcl , - the dental oitice lhe sterilizer was 
7 a t e-|on the order to pai =. iis iy por ee it en eee ag = ne Court ayset: the tools and equipment scat- 
r ' ss — ; ee Salis ‘ ry 7 “at e Cane <x } tered about the room His friend 
j 14 2 parties. { rist «of the tic) " } : 
. I r F | ™ ¢ . , — se , a cc achion Mr. Butcher heard a female voice 
( re i I he ysts 1ed ere e6 tl] er ee a P Ant se 
abo . -t . ¢ { ‘ - ‘ S PCN SAY ‘George, vou will have to help 
- XE BIA CHORN x e « tS ¢ x a upe 4 Nal Gispx t } the | dentist ling A ? oe je A 
Th rity . precise state r t the ve but upon an appeal irom an} ,, iy re ee eek ge if scar me.” and thereafter a thud. Realiz- 
= j ! 1 Vv restraim the = plainti md thre ' ‘curring 
a . " e} : think at e dete vas not! interlocutory order in Chancery, and rae 5 whil Pale . ng something unsual was oecurring 
“he A , me A d ereby The contract had! the recipient of the bill of costs on . 4 , ager aha cs se aN rs ime : ry sat in the operating room he opened the 
f S ? = ; . anesthesia as a resu ‘ wilt } ane . * , . a . ss 
‘ +7 é t g € lation,| that appeal was not th successful as the pr rid t > wm i : door and walked in just as te den 
App:! s > d P urse| part the final outcome. Had the|_- “er tee ence nere-ltist was saying “My God, Sm 
——=— = m - . notains "= epeseee . au ts ot. th plaintiff vio th, . or 7 “59 
contra: a ga the defendant an of tunity! allowance been in Chancery on an ‘icing p . : len " Peasy | didn't you strap him in 
ei m : ; : ; ed trom the chair while under . P 
1s void g | ¢ e7 whi e would n interlocutory order. it seems that. at- Ae ; : , > Houghton himself says be fol- 
Plait struec ‘ , ol ; its influence and received a fracture : he ; 
‘ ; er the t truc 2 tachment would lie, 4 spurwall 7 15 af tie 1 st ot lowed the directions of the dentist. 
—<—— ik 7 ny , tile 2 ana otner injuries ‘ 
an ~_ g by ritten w pinwall, 53 N. J. Eq. 684, 687; so,| : hae ' " He inhaled through the nose and 
ate di etumpeounnete ; é mda the tacts to be as tollow 
payee alice , : [he judgment below atirm- also, seems to be the practice in}, . eae cage ee ‘ | exhaled through the mouth and had 
the appe« ithout contribut from : ; a ape in March 2nd, 1933, the plaintiff, A f ; 
h jai i, with cost the Supreme Court, Aetter vs. Kunkle, inkn R. 13 oe Hl reached the stave wherein he seemed 
t tiff except as t forth in the te : : ?) John R oughtor a man en : ‘ 
the plat A 4 - _- — 39 N. J. 618 But here the bill of thie : : a to be floating. but he remembers noth 
. ey : hirty-seven years of age and weigh- 
cae | {05° PLEADING AND PRACTICE —|costs was taxed in the Court of Er- |." 33) ri Pagal catag ee 
c r r <¢ val S me . ng ] tne tsitec he office yt 
i - : Recovery of Costs District | rors and Appeals ( Practice Act S245, Dr. S} : , ; tj : _— , . LD 
the re 1¢ argument is t ; =e 2 r. Slattery, a dentist practicing in (Continued on page 5, co 
\ - ; ‘ Court—Filing of Counter Claims./3 C. S. p. 4127; Rule No. 41, Court hese I 
5 2 ~~ ——— “ N. 5. cape €e of Errors and Appeals) and the ap ae 
as a Joseph Friedlander vs. Louts Grand pellant makes no practical sugges- 
law rules agains i s ceeset ‘a : i} ; 
ps 2 Dis ( tron, supported by citation of authort- 
red , - . 3 ties, as to what the procedure thereon 
rs gyn , ; h e. The question has not been | " 
ee. | 5» 200, U ec ca rs ( and | fu rgued in the briefs and need 
of maintenance does not preva i gy Thor Pry agiogntnne ea state It es 
? ? e 
Saaean ope ‘ be directed for other reasons 
tract ma) t be T} ' 
=! r The respondent did not follow the 
ground it hat since +3 + rs ‘4 
RaneMed as tl a as delivered | statute in taxing his costs. The act carefully examined 
‘ re ee ee ee by Justice Case entitled “An Act concerning fees and 
! a eee ig rag ag Case, J. The action is in debt for!costs and the taxation thereof in the : 
Baltimor: & 67 N. J ee . , a and insured 
L : ** - | costs awarded by the Court of Errors | courts oi law in this state,” ch. 366, 
| L 4 eee ae : “2 -*"| and Appeals upon an appeal from anjP. L. 1911, 2 Cum. Supp. p. 2838, | in N N 
- Pe eee imterlocutory decree of the Court of plac, 163-383, provides that the costs in Northern New Jersey 
Fome., 066 N. J. Eq. 11,17 jelowe 7 
Old DPD —s, N | | ———— — — a — = = — — 
158. 400 it 
vices: puts th stant cas outside or? on — aie ‘ or ea 2 
HAVE IT REPORTED—THE RECORD NEWER 
NetSo. The opinion, at page 20] FORGETS 
nakes clear that a stipulation to 
° “ s 
Mee the expense of a litigation is D Sl & K b 
- MP a@ par with a bargain for services onegan, avin a ot | 
. | 
4] Parth r. we consider that the = 97 
y ’ 72 Broad St., Newark, New Jerse 
ilies“, om ceeniibetdl te ek aiak Court Stenographers , k, Jersey 
against public policy as would} , 
ct of » atto - : — ee . ~ - - > | , ' . 9.8200 
act of the —s in violat- | Supreme Court Examiners 24 COMMERCE ST., if Telephone Mitchell 2-6300 
compact wit is chent to the} . . . 
we 7 Master in Chancery NEWARK, N. J. 
s disadvantage after the eveat i é f Capital and Surplus, $2,500,000 
- ° . - ——, - « » ba ’ 
which it was directed had Notaries Public MARKET 2-2535 
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THURSDAY, 


In Memoriam 





Samuel Kalisch 


When a prominent person dies, there 
are of course many encomiums utte red | 


about his career. The real test BP ees oO 
fame, however, is not that which is {the 


said on the passing of the subject of 
the eulogy but that which is thought 
about him in later years 

April 28th was the fifth anniversary 
pf the death of Samuel Kalisch, Jus- 


tice of the Supreme Court. But the 
anniversary did not pass unheralded to | 
those who in delighted amazement ob- | the 


served the phenomenon of a long-lived 


pioneering spirit in which the fire of | 
perennial youth was undimmed by age |_, 
is 


and was quenched only by death 


The day was an anniversary 


meanit g and it is not dificult to re-| 


member the late Justice Kalisch. He 
has become a tradition of the Bar of 
the s‘ate and, what is in a sense more 


impdrtant, some of the work that he | 


did was of such nature that persons 


who ordinarily have no concern with; 


legal matters became more than inter- 
ested in 

His early success as a_ crimina! 
lawyer, and his later prowess in neg!! 
gence law are well known but there ts 
one incident in his career which, be 
cause of the personages involved, has 


never been publicized and is unknown | 


except to a few of bis intimate: 
About twenty-thvwe years ago there 
was a criminal trial which aroused a 
great deal of interest because of the 
somewhat gruesome details of the al 
leged murder. Because of early ac 
quaintance with the detendant and the 
defendant's family, Governor and Mrs 
Wilson were very much interested 
the matter. With the Governor's 
knowledge and consent Mrs. Wilson 
wrote to the late Justice Kalisch and 


in 


asked him if he would be good enough | 


to oblige them by making a connden 
ital investigation of the charge and by 
doing whatever he could tor the de 
fendant in whose innocence they tirm!s 
believed. The tenor of the corre 
spondence and the nature of the mis 
sion are all the more significant when 
one considers the personnel ot the 
Bar at the time 

When the time came for the ap 
pointment of a successor to the late 
Justice Reed. Governor Wilson sum 
moned Mr. Kalisch to his Executive 
Offices and expressed to him his desir¢ 
to make an appointment in conformity 
with his policy of bringing the Su- 
preme Court closer to the people at 
large and asked for his views on tht 


subject. Shortly afterward Mr. Kal- 


isch was appointed and the appoint- 
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" ac age Liens [Ben Case At ha af ON} be Og 





Licensed physicians shall have a 
reasonable charge 
services rendered 


athe } 
affirmed on opinion in 


2 d sinte the tact that the mort 








It is inaccurate to say as was | be supported tr equity j . : 
said in the Perkir e, that a “ r Por < N. J. E ’ m comy 











the mortgage expressly eliminated 


prior to the payment of 





notice the physi- 


person and to the person, 
alleged to be liable 
at large | for the injuries 


jexecuted conveyance and (2) a con-| 
dition on the conveyance—an agree- 


dress can be ascertained by 
|rights which the 
sworn to protect 





said lien shall be 





remembered and neither the Repub 
release of any judgment, 
ch injured person shall be 
| valid or effectual as against such lien, 


control of Hudson es- 


for a period of one year| that 
th | irom the date of such payment, re-| support an executory conditional limi- ling the mortgage. On _ the 
tation on the estate transferred. Sojhand the court of equity Aas 
t is held in the best cases that no con- {quently cancelled a mortga< r la 
sideration is needed to support a mort-|of consideration 

gage (Cawipbell v. Thompson supra|by the mortgage 


to such physician for the} 
int of said hen, and any such phy- 


Justice Kalisch sought 


stockholders from the 


rae it is given as security tor an| The latter cases may possibly al! he 
filed | antecedent debt: Collerd v. Tully, 78} distinguished from the former cag 
N. J. Eq 


pe ter certificate to ‘the eft 
y such physician has been| N 
paid or deleased 


was entirely optional with the mort-/ basis of this law denying ca ched. 
be| gagee to make the advances ce. g.; whe 


It is elementary law that considera- | sealed bond and before the 


is also elementary law that wher- 


mortgage secures a debt and 


~~ 









169. In faw it is then said th, 
Comment mortgagee holds the lega! title 
trust for the mortgagor—a 7 


law trust—see Devlin v. Collier ~., 


inued 




























' . at page 428, Beaseley in § & a ae nell 
(Continued from page 1) | The consideration for the  inkes 
jamined as of the time the deb; -. lg we 


whether it be a debt anteceden: . 
a mortgage or a debt arising < 
33 N. J 4 | thereto 


says whe 
-€@f-and jum; 
ontion 6 © Waving his 

tion te a‘ onev created } : 
n > pay money created legs, that in « 


z 7 mpkins, 32 N J. Eq 170 


There also may be 


‘ " h- } 7 
gagee has not a single incident of l ] 
; gi ! ! under seal which is given to ot be! 
~wnership in hn fecedt sanad Sasstt G Ain 
Wnersnip in the land until default gagee with a donative intent bl an 7 alee 
‘ 7 c '\ ae \ es ] u 
v. Collier, 53 N. J. L. 422, 221 intentionall th erating a 
: <<, << / intentionally without consider=: 
ch ally consid we they were 


mortgage securing such a |} he ot 
cher > i< - 





kins cas a “mori- | Parker, 50 284, 23 hobbl 
z an executed conveyance, de- | dller vw. Aller, 40 N. 1. L. 422 ce ; 
t ron the irr g out « a seal takes .the place C ‘ olen 
ntrac or na By t ‘ the morte: nes a < 
» contract to he ex b € ed anyone ir ng a 
re an executor iti mi ther t is t perceived t ie 
nt t This was the case! gage coul rt rans a 
Ali¢ 
: , / [ru uv. Ke t sideration, see ( ke 
Eq 524, OS At. Bo, see Lie loutpru supra eatme 
Pw 4 19 N. J Eq. 166 at Some courts have sensed ractt 
cS , \ 
a — Amy nl \. J Ea. 414 em erein raised siding a s 
tae 7 pellet tctae Nabrity | consideration is necessary for c 
'€ Part OF any one to pay the debt. | gage and instead holding that Pan endeav 





lial I , gage rs valid ii anything 1s 
tamiitty m <1 « aC e 7, u » we 2 
yey a a te. O6 a Such = slover find | that the 


vevance of I ad fe: le on : 

ves ance of land is made defeasible on | thought is pitiful. The holdi: BEC tastery ; 
he payme ’ u } } rs a a - - - ‘ 

t payment Of a sum of money by |Weinberg case on which this Com- pemized appara 


mortgagor or another; if thelis based. is amply supportable j,, ,& #© wit, a mi 
money is not paid, the ortmert tf the reasons that the court me>-.$ @made and 7 
[Wnes his property but be i subject namely that a mortgage fs iain 

jtween the parties when it ts ¢g d by dentist: 
So we recapitulate. There are two/the holder of the bare lega! =: geons. 
elements to every mortgage: (1) an/the equitable owner Lo? in th 


The Weinberg case supra ; i as an — 
foll $*Grous! z 
tollowing cited Cases, are autho 's? “9 tre 

; oS excite 


] 
ment betweer » ps s to defeati:; 
etween the partie t defeat | tor the statement that equity will som 

the conveyance upon some tuture act linquire into the considerat - an: sthesia 61 

usually of the mortgagor. Further- |for a mortgage for the purpose , ea is the 4 

more the mortgage is usually accom- le ancelling it: Farnum z. B a ye dentist in 
| panied by a personal liability on the |x r 4 82, Shot a: ai the patien 
} ? « . J ‘ wel < . 


being ad: 
“methods 








of the mortgagor to pay money. | . , r 
gagor to pay money 124 N. - Ea. 378, Campbell 


, “Tae er na * -4 
+ etlenae bd third thing to be ald 6 supra, Wilcon v. Steveus Gent into th 
} J. Eq. 377, 1 148 At 302. Under Si 4 
is elementary law that no con- above analysis, this means that -manual 1 
| Sideration is necessary to support an | will not inquire into the considera me P 
payment to such injured| executed conveyance; and likewise}given for the debt secured La ell. 
no consideration is necessary to | mortgage for the purpose of car WF the ee 
Phen the p: 
e between 


practi 
¢ this ti 
sight ‘of 


det 








Perkins v uty Realty Co | 105 N. J. Eq 337, 1 154 “At 314 enthe 
pra) This is supported by twojc. Reynolds, 31 N J Eq. 113, 12 pla ox 
maaaig nt lines of authorities : (1) | 150; Re wall z v. Revn ds, 6r NIE meee 


} y . e . ° 
ases holding a mortgage vali - nbe ~se sem ‘ 

¢ olding a mortgage valid | 334, 48 At. 768; Weinberg case « that the tr 
m to the ex 


: : p, occuring 
, 80 At. 491 (overruling {on the ground that the mortgage w 3 period 
eric 


contrary implication in the Per-/ cancelled in the latter cases becaux nds Pte tw r 








t the/ kins case): Sweeney v. Wallrams 30} fraud and not for lack of 


. ; = that Dr. | 
J. Eq. 450, 462 affirmed at page /tion. But it is asked why ict ao 
, - ay : ing fhe usual pr 





1 
Reed v. Rochford, 62 N. J. Eq.| the mortgage void if the debt s« fe enti ¢ in 
so At. 70; and (2) those cases |by the mortgage is unenfor i. oe . 
at hold a mortgage valid to the ex- | cause of lack of considerati ~ying ie reer 
of future advances made where! dictum of the Farnum case su) 1 the > aparece 
, I ane 









debt ts unsupported 
- “oake = y nm Q2 

v. Cooke, 17 N. J. Eq. 93 sideration, arose m connect 
sanctity wsesse@ and used 
_ ist in £ ad sta 


ts necessary to suppert a debt entirely dispelled the 


the | even the court of chancery 





is unenforceable, then the mort- | tached to a seal. The reason 


gage is void both in equity and in law | dictum has vanished the patient whi 


_— gas im the imdu 


Moting the pati 
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much useful work, 
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There’s no such thing as an excuse for the man : —_ 
COULD but WOULD NOT acquire Life Insur Bae stom. he 
enough to PROTECT his family Se of judgment o 

i Bidentist is 1 
Any family provider can figure how muc! PHe does 1 
his dependents would require to we of an €3 

o trent wi 
comfortably. ... bie ne 


All other things being equal. he 
strive to provide it. 


That ts fustice 
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er until 





legs, that ia order to 
got behind Houghto 


Cerstion we ditey were both 
t cher a- he entered 
‘oughta: complained 
23 ce d hobbled int 
452  - he remaine 


of ab. ut thirty muir ae 





~ fad that the g: 
Dr 


dj . Slattery 


< (om~agiiiged apparatus: 
ble snr. © wit, a mixture 


t mens, @made and 7 


S$ \ thesia ociten 


5 d by dentists, 
Lo? in the administeri: 


@as as an anesthesia the 
"% Pibcuch three 
“som; (2) excitement. ; 
W @hesthesia or 
im it is the practice 


ye dentist in’ go 








rain the patient 





ia 
wo- 


ethods: 












nt stages, 


sight ‘of 


ss 
‘ mt} fi 
4 is. more violent 


” “Wae the patient. 


the aly. 


fe, occuring 
Ww a period 
because nds to two or 





9 fpsedthat degree 
statue, Stet and diligence 
rity wssesse@ and used bs 

_itist m good standing 





imary ¢xami 
on the patient an 


the patient while 

in the mductr 
Moting the patient's 

ss and eve reflexes 

_ find that the defend ant 


wher n the bord 











t ‘been reached 


aghton was concernes 
§; ee short, he was quilty 
oF of judemen toram 


@ dentist is 
muc He does 


, live Sihsemece of an express 


ta Patient will 
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